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STANDARDS OF VALUE STANDARDS OF VALUE ——
MATRIMONIALMATRIMONIAL

Value in ExchangeValue in Exchange
(arrived at in (arrived at in 

hypothetical sale)hypothetical sale)

Value to Owner/SpouseValue to Owner/Spouse
(arrived at where no (arrived at where no 
hypothetical sale)hypothetical sale)

Fair Market ValueFair Market Value Fair ValueFair Value
(determined by court)(determined by court)

Value to a potential Value to a potential 
notional buyernotional buyer

Interest is transferableInterest is transferable

Value to a particular Value to a particular 
buyer = value to current buyer = value to current 

owner (spouse)owner (spouse)

May or may not be May or may not be 
transferabletransferable

Society of Trust and Estate Practitioners (Canada) 10th National Conference

STANDARDS OF VALUESTANDARDS OF VALUE

““The highest price, expressed in terms of The highest price, expressed in terms of 
cash equivalents, at which property would cash equivalents, at which property would 
change hands between a hypothetical willing change hands between a hypothetical willing 
and able buyer and a hypothetical willing and and able buyer and a hypothetical willing and 
able seller, acting at armable seller, acting at arm’’s length in an open s length in an open 
and unrestricted market, when both have and unrestricted market, when both have 
reasonable knowledge of the relevant factsreasonable knowledge of the relevant facts””

Value in ExchangeValue in Exchange

Income Tax ActIncome Tax Act:  Fair Market Value :  Fair Market Value 
““ObjectiveObjective”” StandardStandard
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STANDARDS OF VALUE STANDARDS OF VALUE (CONT(CONT’’D)D)

Value to a Value to a particularparticular owner or beneficiary owner or beneficiary 
(e.g., spouse)(e.g., spouse)

The price that an owner of an asset The price that an owner of an asset 
(spouse) would pay not to be deprived of it (spouse) would pay not to be deprived of it 
(e.g., amount beneficiary of trust interest (e.g., amount beneficiary of trust interest 
would pay not to be deprived of it)would pay not to be deprived of it)

Matrimonial:  ValueMatrimonial:  Value--toto--Owner Owner 
““SubjectiveSubjective”” StandardStandard
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““ ... what would [the owner], as a ... what would [the owner], as a 
prudent man at that moment pay for prudent man at that moment pay for 
the property rather than be ejected the property rather than be ejected 
from it?from it?””

DiggonDiggon--HibbenHibben v. v. King King (1949) SCR 712(1949) SCR 712

STANDARDS OF VALUESTANDARDS OF VALUE (CONT(CONT’’D)D)

ValueValue--toto--OwnerOwner
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RISKRISK

““Degree of uncertainty as to Degree of uncertainty as to 
realization of expected future realization of expected future 
economic benefits (e.g., cash flow).economic benefits (e.g., cash flow).””
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PRESENT VALUE CALCULATIONPRESENT VALUE CALCULATION

Identifiable income stream with scheduled Identifiable income stream with scheduled 
payment dates and entitlement to capital at payment dates and entitlement to capital at 
future point can be quantifiedfuture point can be quantified

Discounts/risk factors are applied for Discounts/risk factors are applied for 
contingencies and/or uncertaintiescontingencies and/or uncertainties

Judgment:  Appropriate rate of return Judgment:  Appropriate rate of return 
applied and actuarial evidence re applied and actuarial evidence re 
contingenciescontingencies
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DEVELOPMENT OF DISCOUNT RATE
(RATE OF RETURN)

4.0%4.0%

3.9%3.9%

13.0%13.0%

BUILDBUILD--UP METHODUP METHOD 20.9%20.9%

Market Market 
Rate of Rate of 
Return on Return on 
EquitiesEquities

TrustTrust--
Specific Specific 
Risk Risk 
FactorsFactors

Risk-Free Rate
(Canada Benchmark Bond)

Equity Risk PremiumEquity Risk Premium
(S&P/TSX Shares)(S&P/TSX Shares)

B
U

IL
D

B
U

IL
D -

- U
PU
P

Factors Relating to Uncertainties Factors Relating to Uncertainties 
due to Risk, Contingencies, due to Risk, Contingencies, 
Encroachment,  Policies of Encroachment,  Policies of 

Trustees, Illiquidity, Etc.Trustees, Illiquidity, Etc.

(TRUST OWNING (TRUST OWNING STOCKSTOCK PORTFOLIO)PORTFOLIO) Required Return to Required Return to 
Capital BeneficiaryCapital Beneficiary
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DEVELOPMENT OF DISCOUNT RATE
(RATE OF RETURN)

4.0%4.0%

2.0%2.0%

13.0%13.0%

BUILDBUILD--UP METHODUP METHOD 19.0%19.0%

Market Market 
Rate of Rate of 
Return on Return on 
Corporate Corporate 
Bonds (6%)Bonds (6%)

TrustTrust--
Specific Specific 
Risk Risk 
FactorsFactors

Risk-Free Rate
(Canada Benchmark Bond)

Risk PremiumRisk Premium
on Corporate Bondson Corporate Bonds

B
U

IL
D

B
U

IL
D -

- U
PU
P

Factors Relating to Uncertainties Factors Relating to Uncertainties 
due to Risk, Contingencies, due to Risk, Contingencies, 
Encroachment,  Policies of Encroachment,  Policies of 

Trustees, Illiquidity, Etc.Trustees, Illiquidity, Etc.

(TRUST OWNING (TRUST OWNING BONDBOND PORTFOLIO)PORTFOLIO) Required Return to Required Return to 
Capital BeneficiaryCapital Beneficiary
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CAPITAL INTEREST CAPITAL INTEREST vsvs
INCOME INTERESTINCOME INTEREST

Income InterestIncome Interest
oo Entitled to all or a portion of income Entitled to all or a portion of income 

generated periodically by assets of trustgenerated periodically by assets of trust

Capital InterestCapital Interest
oo Entitled to all or a portion of trust Entitled to all or a portion of trust assetsassets, , 

but but amount(samount(s) and timing of distribution ) and timing of distribution 
may not be readily determinable; does not may not be readily determinable; does not 
include an income interestinclude an income interest
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TRUST INTERESTSTRUST INTERESTS

VestedVested
oo Interest no longer dependent on satisfying Interest no longer dependent on satisfying 

specified requirement (e.g., reaching certain specified requirement (e.g., reaching certain 
age or surviving another beneficiary)age or surviving another beneficiary)

UnvestedUnvested
oo Dependent on satisfying a specified Dependent on satisfying a specified 

requirement (e.g., reaching certain age or requirement (e.g., reaching certain age or 
surviving another beneficiary)surviving another beneficiary)

VESTED vs UNVESTEDVESTED vs UNVESTED
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TRUST INTERESTS TRUST INTERESTS (CONT(CONT’’D)D)

Right to receive Right to receive capitalcapital based on income based on income 
beneficiarybeneficiary’’s needs and judgment of s needs and judgment of 
trustee(strustee(s))
Such encroachment rightsSuch encroachment rights
a.a. Increase value of income beneficiaryIncrease value of income beneficiary’’s s 

interest in trust; andinterest in trust; and
b.b. Decrease value of Decrease value of capitalcapital beneficiariesbeneficiaries’’

interestsinterests

ENCROACHMENT RIGHTS OFENCROACHMENT RIGHTS OF
INCOME BENEFICIARYINCOME BENEFICIARY
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ENCROACHMENT RIGHTSENCROACHMENT RIGHTS
EXAMPLEEXAMPLE

Surviving spouse may:Surviving spouse may:

a.a. Receive assets bequeathed on a taxReceive assets bequeathed on a tax--
deferred basisdeferred basis

b.b. Live off income generated by trustLive off income generated by trust’’s s 
assets (with capital assets (with capital enuringenuring to next to next 
generation); andgeneration); and

c.c. Have ability to encroach on capital in case Have ability to encroach on capital in case 
of family emergency, economic difficulties, of family emergency, economic difficulties, 
health carehealth care



Society of Trust and Estate Practitioners (Canada) 10th National Conference

CONTINGENT BENEFICIARIESCONTINGENT BENEFICIARIES
(EXAMPLE)(EXAMPLE)

InterInter--vivosvivos trusttrust

oo Settled by parentsSettled by parents
oo Beneficiaries:  childrenBeneficiaries:  children

oo Grandchildren become beneficiaries if Grandchildren become beneficiaries if 
child prechild pre--deceases both parentsdeceases both parents

oo Contingent beneficiaries:Contingent beneficiaries:
a.a. Unborn childrenUnborn children
b.b. GrandchildrenGrandchildren
c.c. Unborn grandchildrenUnborn grandchildren
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VALUATION ISSUESVALUATION ISSUES
CONTINGENT BENEFICIARIES CONTINGENT BENEFICIARIES (CONT(CONT’’D)D)

Dependent on future eventDependent on future event
Valuation (present value) of respective Valuation (present value) of respective 
interests of beneficiaries:interests of beneficiaries:
oo Present value of potential Present value of potential ““entitlemententitlement”” of of 

contingent beneficiaries based upon contingent beneficiaries based upon 
actuarial input (and actuarial reserve)actuarial input (and actuarial reserve)

oo AfterAfter--tax value in case of tax value in case of ““2121--year ruleyear rule””
(deemed disposition)(deemed disposition)
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TRUST INTERESTSTRUST INTERESTS

If only one beneficiary entitled to all If only one beneficiary entitled to all 
income, valuation must nonetheless income, valuation must nonetheless 
consider consider howhow assets are investedassets are invested

If investments in government and corporate If investments in government and corporate 
bonds and publiclybonds and publicly--traded shares:  amount traded shares:  amount 
and timing of future income might be and timing of future income might be 
unclearunclear

DISCRETIONARY vs NONDISCRETIONARY vs NON--DISCRETIONARYDISCRETIONARY
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VALUATION OF INTERESTS INVALUATION OF INTERESTS IN
NONNON--DISCRETIONARYDISCRETIONARY TRUSTTRUST

Value of Value of incomeincome beneficiary's interest beneficiary's interest = = 
present value of future income stream, present value of future income stream, 
discounted for timediscounted for time--value, value, 
contingencies, risks and taxescontingencies, risks and taxes
Value of Value of capitalcapital beneficiarybeneficiary’’s interest = s interest = 
total value of trust less total value of trust less incomeincome
beneficiariesbeneficiaries’’ interests, adjusted for interests, adjusted for 
risks, contingencies, illiquidity, etc.risks, contingencies, illiquidity, etc.
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VALUATION OF INCOME INTEREST INVALUATION OF INCOME INTEREST IN
NONNON--DISCRETIONARYDISCRETIONARY TRUST TRUST (CONT(CONT’’D)D)

More difficult if trustMore difficult if trust’’s assets include s assets include 
portfolio of cash, fixed income securities, portfolio of cash, fixed income securities, 
public and private equity shares, rental public and private equity shares, rental 
property (and assetproperty (and asset--mix varies)mix varies)

Relationship between/among income Relationship between/among income 
beneficiaries and capital beneficiaries (and beneficiaries and capital beneficiaries (and 
trustee) can present difficulties.  Possible trustee) can present difficulties.  Possible 
bias of bias of trustee(strustee(s) toward investing in capital ) toward investing in capital 
(growth assets)?(growth assets)?
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VALUATION OF INCOME INTEREST INVALUATION OF INCOME INTEREST IN
NONNON––DISCRETIONARYDISCRETIONARY TRUSTTRUST (CONT(CONT’’D)D)

BeneficiaryBeneficiary’’s life expectancys life expectancy
Composition of trustComposition of trust’’s assetss assets
Estimate of rate at which income will be generated Estimate of rate at which income will be generated 
by trust capitalby trust capital
Estimate of timing of income distributions/receiptsEstimate of timing of income distributions/receipts
Estimate of quantum of income distributionsEstimate of quantum of income distributions
Rate of return required to presentRate of return required to present--value future value future 
afterafter--tax cash generatedtax cash generated

FACTORS TO CONSIDERFACTORS TO CONSIDER
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VALUATION OF INCOME INTEREST INVALUATION OF INCOME INTEREST IN
NONNON--DISCRETIONARYDISCRETIONARY TRUST TRUST (CONT(CONT’’D)D)

Income taxes beneficiary must pay on trust Income taxes beneficiary must pay on trust 
incomeincome
Contingencies (surviving Contingencies (surviving relative(srelative(s))))
Financial resources of beneficiaryFinancial resources of beneficiary
Encroachment rights of other beneficiaries Encroachment rights of other beneficiaries 
(income and capital) and history of (income and capital) and history of 
encroachmentsencroachments

FACTORS TO CONSIDER FACTORS TO CONSIDER (CONT(CONT’’D)D)
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VALUATION OF CAPITAL INTEREST IN VALUATION OF CAPITAL INTEREST IN 
NONNON--DISCRETIONARY DISCRETIONARY TRUST TRUST (CONT(CONT’’D)D)

Starting point:  Future value of capital, determined as Starting point:  Future value of capital, determined as 
function offunction of
oo Asset mixAsset mix
oo Expected appreciation Expected appreciation rate(srate(s))
oo Expected annual Expected annual rate(srate(s) of return) of return
oo Expected total capital to be distributed to beneficiariesExpected total capital to be distributed to beneficiaries
oo Expected Expected date(sdate(s) of distribution) of distribution
oo Expected capital distributions to other beneficiariesExpected capital distributions to other beneficiaries

PV = lump sum amount that beneficiary would accept as of PV = lump sum amount that beneficiary would accept as of 
valuation date rather than await future receipt of fundsvaluation date rather than await future receipt of funds
Apply (as appropriate) discounts for:Apply (as appropriate) discounts for:
oo Contingencies (e.g., surviving relative)/actuarial dataContingencies (e.g., surviving relative)/actuarial data
oo Legal costs, etc.Legal costs, etc.
oo Lack of marketabilityLack of marketability
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CASE LAW CASE LAW —— MATRIMONIALMATRIMONIAL

Deemed Deemed 
realization prorealization pro--
rata on relevant rata on relevant 
datesdates

ContingentContingent
CapitalCapital

andand
IncomeIncome

Fair ValueFair ValueDiscretionaryDiscretionarySaglSagl
(Ont.)(Ont.)

BeneficiaryBeneficiary’’s s 
interest in interest in 
future value of future value of 
trust capitaltrust capital

CapitalCapitalFair ValueFair ValueNonNon--
discretionarydiscretionary

DaCostaDaCosta
(Ont.)(Ont.)

PV of future PV of future 
cash flows to cash flows to 
owner for owner for 
relevant periodrelevant period

IncomeIncomeFair ValueFair ValueNonNon--
discretionarydiscretionary

BrinkosBrinkos
(Ont.)(Ont.)

ValuationValuation
Type of Type of 
InterestInterestValuationValuationType of TrustType of TrustCaseCase

(EXAMPLES)(EXAMPLES)
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VALUATION OF INTEREST IN VALUATION OF INTEREST IN 
DISCRETIONARY TRUSTDISCRETIONARY TRUST

Family law courts have used:Family law courts have used:

oo ““ifif--andand--whenwhen”” approachapproach

oo deemed realization at Vdeemed realization at V--day (i.e., full day (i.e., full 
value)value)

oo present value of future cash flows to present value of future cash flows to 
beneficiary and/or capital distributionsbeneficiary and/or capital distributions
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VALUATION OF INTEREST INVALUATION OF INTEREST IN
DISCRETIONARY TRUST DISCRETIONARY TRUST (CONT(CONT’’D)D)

Fiduciary powers of Fiduciary powers of trustee(strustee(s))

oo General powerGeneral power
oo Special powerSpecial power
oo Intermediate/hybrid powerIntermediate/hybrid power
oo Mere powerMere power
oo Trust powerTrust power

FACTORS CONSIDERED FACTORS CONSIDERED (CONT(CONT’’D)D)

Valuator will Valuator will 
often consult often consult 
with counselwith counsel
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VALUATION OF INTEREST IN VALUATION OF INTEREST IN 
DISCRETIONARY TRUST DISCRETIONARY TRUST (CONT(CONT’’D)D)

SettlorSettlor’’ss overall intentions/income tax or estate overall intentions/income tax or estate 
planplan
Composition of trust capitalComposition of trust capital
Value of trust capitalValue of trust capital
Assumed rates of return on trust capitalAssumed rates of return on trust capital
Trustee(sTrustee(s))
Obligations of trustee(s) as Obligations of trustee(s) as specified by specified by settlorsettlor//
testatortestator
Possibility of change of Possibility of change of trustee(strustee(s))
Relationship between beneficiary(ies) and Relationship between beneficiary(ies) and 
trustee(s)trustee(s)

FACTORS CONSIDEREDFACTORS CONSIDERED



Society of Trust and Estate Practitioners (Canada) 10th National Conference

VALUATION OF INTEREST INVALUATION OF INTEREST IN
DISCRETIONARY TRUST DISCRETIONARY TRUST (CONT(CONT’’D)D)

Likelihood of Likelihood of trustee(strustee(s) exercising power in ) exercising power in 
favour of certain beneficiariesfavour of certain beneficiaries

Obligation of Obligation of trustee(strustee(s) to maintain even hand ) to maintain even hand 
visvis--àà--vis vis all beneficiariesall beneficiaries

Number of beneficiariesNumber of beneficiaries

Rights of other beneficiariesRights of other beneficiaries

Age, health and needs of the other beneficiariesAge, health and needs of the other beneficiaries

Life expectancies of other beneficiariesLife expectancies of other beneficiaries

FACTORS CONSIDERED FACTORS CONSIDERED (CONT(CONT’’D)D)
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VALUATION OF INTEREST IN VALUATION OF INTEREST IN 
DISCRETIONARY TRUST DISCRETIONARY TRUST (CONT(CONT’’D)D)

Letter of Wishes, if any, and possible access theretoLetter of Wishes, if any, and possible access thereto
Legitimate expectations of other beneficiariesLegitimate expectations of other beneficiaries
Contingent taxesContingent taxes
Degree of control by one particular beneficiary (as Degree of control by one particular beneficiary (as 
trustee or through relationship to trustees) trustee or through relationship to trustees) visvis--àà--visvis
other beneficiariesother beneficiaries
History of distributions to beneficiariesHistory of distributions to beneficiaries
Willingness of Willingness of trustee(strustee(s) to provide beneficiaries ) to provide beneficiaries 
with documents, information or reasons regarding with documents, information or reasons regarding 
exercise of discretion, etc.exercise of discretion, etc.

FACTORS CONSIDERED FACTORS CONSIDERED (CONT(CONT’’D)D)



Society of Trust and Estate Practitioners (Canada) 10th National Conference

CRA TECHNICAL INTERPRETATION (EXTERNAL) CRA TECHNICAL INTERPRETATION (EXTERNAL) 
DOCUMENT NO. 2003DOCUMENT NO. 2003--0181465, DATED APRIL 3, 20030181465, DATED APRIL 3, 2003

““It would be unreasonable to conclude that the FMV of It would be unreasonable to conclude that the FMV of 
an interest [in] a discretionary trust holding property an interest [in] a discretionary trust holding property 
with significant value has no value simply because it is with significant value has no value simply because it is 
difficult to measure.  In absence of any term of the trust difficult to measure.  In absence of any term of the trust 
that would direct the trustees to favour one beneficiary that would direct the trustees to favour one beneficiary 
over another, the even handed principle would suggest over another, the even handed principle would suggest 
that value of each beneficiary's interest was that value of each beneficiary's interest was 
approximately equal.  Where the facts support a finding approximately equal.  Where the facts support a finding 
that one beneficiary has a lesser chance of receiving a that one beneficiary has a lesser chance of receiving a 
distribution from the trust than another beneficiary, it distribution from the trust than another beneficiary, it 
may be appropriate to discount the value of one may be appropriate to discount the value of one 
interest and increase the value of another.interest and increase the value of another.””
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CRA TECHNICAL INTERPRETATION (EXTERNAL) CRA TECHNICAL INTERPRETATION (EXTERNAL) 
DOCUMENT NO. 2003DOCUMENT NO. 2003--0181465, DATED APRIL 3, 20030181465, DATED APRIL 3, 2003

““In [In [SaglSagl], it was held that a reasonable approach would ], it was held that a reasonable approach would 
be to value the interest as if the trust assets were fully be to value the interest as if the trust assets were fully 
distributed equally among all the contingent distributed equally among all the contingent 
beneficiaries on the valuation date. In our view, this beneficiaries on the valuation date. In our view, this 
would be a reasonable approach to take in many cases would be a reasonable approach to take in many cases 
involving the valuation of an interest in a discretionary involving the valuation of an interest in a discretionary 
trust. However, where the terms and conditions of the trust. However, where the terms and conditions of the 
trust are such that this approach does not yield an trust are such that this approach does not yield an 
appropriate result, it may be necessary to apply a appropriate result, it may be necessary to apply a 
discount factor in recognition of the uncertainty caused discount factor in recognition of the uncertainty caused 
by any condition precedent or condition subsequent by any condition precedent or condition subsequent 
that could affect the value of the beneficiary's interest in that could affect the value of the beneficiary's interest in 
the trust. As with business equity valuations, the the trust. As with business equity valuations, the 
valuator must usevaluator must use reasonable judgment and objectivity reasonable judgment and objectivity 
in the selection and analysis of the relevant facts of in the selection and analysis of the relevant facts of 
each valuation.each valuation.””
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VALUATION OF INTERESTVALUATION OF INTEREST
IN DISCRETIONARY TRUSTIN DISCRETIONARY TRUST (CONT(CONT’’D)D)

““The factors which a court would consider ... would include:  theThe factors which a court would consider ... would include:  the
size of the distributable fund, the size of the range of objectssize of the distributable fund, the size of the range of objects, the , the 
nature of any criteria provided by the nature of any criteria provided by the settlorsettlor by way of guidance to by way of guidance to 
the trustees in the exercise of their discretion, the number andthe trustees in the exercise of their discretion, the number and
nature of any takers in default of appointment, the nature of thnature of any takers in default of appointment, the nature of the e 
trusteestrustees’’ power power –– is it necessary that the trustees distribute the is it necessary that the trustees distribute the 
fund among the objects? fund among the objects? –– and the existence of any power vested and the existence of any power vested 
in a third party (particularly the spouse) to nominate extra objin a third party (particularly the spouse) to nominate extra objects ects 
or to remove existing objects or to revoke appointments made by or to remove existing objects or to revoke appointments made by 
the trustees.  The relationship of the objects to the the trustees.  The relationship of the objects to the settlorsettlor, a , a 
contributor, or a trustee, should be considered as should the contributor, or a trustee, should be considered as should the 
practice of the trustees between the time of the creation of thepractice of the trustees between the time of the creation of the trust trust 
and the time of valuation.and the time of valuation.””

HardinghamHardingham & & BaxtBaxt, , Discretionary TrustsDiscretionary Trusts, 2, 2ndnd eded (1984), at 151 (Australia).(1984), at 151 (Australia).


